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Name & Address of the Appellant & Reépondent
M/s. Krishnaraj Fertichem Pvt. Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

WRTT XD BT GARIETT 3IeH

Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision '
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of tne CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur i1 transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or iin storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India:
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act, -

1998. -
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

sought to be appealed against is communicated and shall be accompanied by two copies each of -

the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-68 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in duadruplicate in form EA-3 as
brescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied-by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-

where amount of duty / penalty / demand / refund is upto 5 Lag, 5 Lac to 50 Lac and above 50 Lac ‘

respectively in the form of crossed bank draft in favour of Asstt: Registar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appeliant
Tribunal or the one application to the Central Govt. As the case ‘may be, is fllled to avoid
scrlptorla work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

—>Provided further that the provisioné of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribuﬁal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s.Krishnaraj Fertichem Pvt.

Ltd.,Plot no.5-6,GIDC Estate, Opp. GIDC Water tank, ,Gojariya-382825(in short
‘appellant’) against query memo dated 16.08.2016 issued from F.No.V.28/16-
967/Reb/Cex/2016 (in short ‘impugned memo’) issied by the Assistant.
Commissioner, Central Excise Division, Gandhinagar (in short ‘adjudicating

-authority’)

2. Briefly stated that the appellant filed 1 rebate claim amouhting to’

Rs.1,83,750/- under Rule 18 of the Central Excise Rules, 2002, for excisable goods

‘exported through merchant exporter under cover of 3 ARE-1s on 04.07.20_16 with
the jurisdictional authority. The subject claim was returned to the appellant by the:

jurisdictional authority on 06.12.2016 vide impugned memo.

3, Aggrieved with the said impugned mefno, the appellant has filed present':

appeal on the following grounds:

(a) the claim was filed on 04.07.2016 whereas the déﬁciency memo was issued.
on 16.08.2016 in violation of Board’s Circular No.130/41/95-CX datec_i 30.05.1995,
which is still in force, says that deficiency memo is to be issued within 48 hours of:

receipt claim.

| (b)  the jurisdictional authority vide letter dated 16.08.2016 directed them to file.
separate claim for each ARE-1s.Accordingly, they filed sepzrate claim for each ARE-
1s on 28.09.2016. The notification no.19/2004-CE(NT) dated 06.09.2004 does not

stipulates that rebate claim is to be filed separately for each ARE-1s.

(c): the jurisdictional authority has erred in‘re'turning the_'claims on '06'.12.20161
without passing any speaking order and rely upon the case laws viz. Hamdard:
(Wagf) Laboratories reported in 2016(333)ELT-193(S.C) and OIA No.AHD- EXCUS-"

003-APP-036-15-16 dated 10.11.2015.

(d) they have complied with all the deficiencies and eligible foi' rebate claimed,

alongwith interest u/s 11BB of the Central Excise Act, 1944,

4,  Personal hearing in the matter was held on 20.07.2017. Shri M.H. R'awal,-'

~consultant, appeared before me on behalf of the appellant and reiterated grounds

of appeal and submitted all quarries were complied and filad additional submission-
dtd.20.07.2017 wherein, interalia, submitted that the jurisdictional authority had
returned rebate claim without issuing any SCN for rejection or passing any speaking
order on the ground that the subject claims have been filed after expiry of oneg
year; that rely upon the case laws viz. DCM Shrlram Consolldated Ltd. Vs, CCE&STf

Jaipur reported in 2017(345)ELT-132 (Tri. Delhi).

5. . I have carefully gone through the appeal memorand.Jm, submission made at{'

the time of personal hearing and evidences available on records. I find that main
issue to be decided is whether action of the jurisdictional authority returning the

rebate claims vide letter dated 06.12. 2016 to the appellant is JUSt Iegal and proper:

or otherW|se

6. © Prima facie, I find that the appellant had filed rebate claim under Rule 18 of

“the CER, 2002 on 04.07.2016 read with Notification No.19/2004-CE(NT) dated

06.09.2004 -and Section 11B of the Central Excise Act, 1944. In the instant case, I.

find that the subject claim was filed on 04.07.2016 with the jurisdictional authorlty

_The jurisdictional authority issued  deficiency memo on 16.08.2016 asking the.
appellant, interalia, to file separate claim for each ARE-1ls and to comply the,
deﬂC|enc1es and submit the documents narrated in it and returned the subject claim-
quoting Notifn. No.19/2004-CE(NT) dated 06.09.2004. Accordlngly, the appellant:

)
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« complied the deficiencies and submitted the documents called for on 30.09.2016.-

Thereafter, the jurisdictional authority returned the rebate claim to the appellant

vide letter dated 06.12.2016 quoting the provisions cf section 11B, Rule 18 and.
Notlfn 19/2004-CE(NT) dtd.06.09.2004. In this regard, I find that there is no’
dlspute regarding clearance of goods for export, jts duty payment and remittance
WhICh is vital elements for sanction or rejection of subject claim. I find that nowhere:
it is: mentioned either in Section 11B, Section llBB Rule 18 or said Notifn. to return;
the claim. The supplementary instruction issued in CBEC Manual vide Chaper 8,

Part-IV, Para 1 provides for issue of deficiency/quarry- memo only whereas Part-

I,Para 8.4 provides for settlement of rebate claim i.e either reduction, sanction or,
rejection after giving reasonable opportunity to the claimant to represent his case:
within 3 months from the date of ItS receipt. So, I find that act of the jurisdictional-
authority is ultra virus the provnsnons .contained in Section 11B, Section 11BB, Rule’

-18 or Notifn. No.19/2004ibid. Hence I find that the action of the jurisdictional

authorlty to return the claim to the appellant without following giving reasonable:

opportunity to represent his case vide letter dated 06.12.2016 i.e. after 3 months

from the date of filing i.e.04.07.2016 is void ab-initio and deserves to be set aside..
Accordlngly, jurisdictional authority is directed to settle the subject: rebate claims:
within 1 month from the date of receipt of this order after following the principle of.
natural justice. Since the jurisdictional authority has failed to observe the principle:
of natural justice and issue speaking order in terms of provisions contained in:
Section 11BB of the Central Excise Act, 1944, the appellant is eligible for interest at-
appropriate rate for the period beyond 3 months. from the date- of filing- clalm e

04.07.2016 till the date of payment.

7., The appeal filed by the appellant is dlsposed off in above terms
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(Uma Shanker)

Commissioner{Appeals)
: - - Central Tax, Ahmedabad.
F.No.V2(28)97/Ahd-111/16-17 : ' Dt.27.07.2017

Attested:-
. \?(
AL ' :
(B.A. Patel) o _ . .
Supdt(Appeals). - L : '

BY SPEED POST TO:

. M/s.Krishnaraj Fertichem Pvt. Ltd.,
Plot no.5-6,GIDC Estate,
Opp. GIDC Water tank,
Gojariya-382825(Mehsana)
Copy to:

(1), The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2)' The Commissioner, Central Tax, Gandhinagar.
(3) The Assistant Commissioner, Central Tax Division, Mehsana.
(4)  The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad
-~ (for uploading the OIA on website) :
(5)  Guard file .

_(6) P.A. file.







