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'114"1 61 c/5 ct f ~ !,I fa cl I ctl cnT ~ ~ tfctT

Name & Address of the Appellant & Respondent

Mis. Krishnaraj Fertichem Pvt. Ltd.

at{ anfa z« 37@a srrzr srits 3rpra cITTfil t ill ag <a 3gr a sf zzenRenf fl
a4al; T, Fem 3rf@rant at rfl zu grlervr or4I 4gd a Taal t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following Way :

1'Bffif flxcbl'< cl7T ~lffOT~ :
Revision application to Government of India :

(1) a€tu s1rd zea 3rf@)ua, 1994 #t sent 3ifa ft aarg mg +ii a a
~ tITTT cfiT ~-~ cfi "!,l"[!l=f ~ cfi 3@l"@ :fmlffUT ~ -~ ~- 'l:rRd ~
f@a +iaca, lua fr, a)ft +if, ta ta 'lTTR. m,c; l=fTTf. ~~ : 110001 qi)
al uRt aReg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision ·
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of t1e CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufm #6t gr a Tr ua.ft rf tar fa4h usrIr u r1 arr
i u fa,Rt qrsrrr a qi qasrir ma a ura gg f , u fat augrrr u uer #
~ c16 fcITT:fr cfil-<@~ If <TT fcITT:fr 'l-JU-sPII'< If z mr a ,Rau a ha g{ st I - ..

(ii) Ir:, case of any loss of goods where the loss occur i1 transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or 'in storage whether in a factory or in a warehouse.

(g) mar ae fa4htg utqr Ruffmra u znl ma # fa~far i watt zrcn
qa ma 4 3gr< zyca Rd a ra "GTI" 'l:rRd a are fat , zuyr Platfact
%1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India:
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(Tf) zrf? zed r {rat fag fan ad are (aura zn per at) mm fclrrrr Tfm
1=fTC'f'ITTI

(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

tT 3ffcr:r . (h'lJ I c; 1 cBl' (klJ I c;zyca :V@R cfi fBC[ sit st #fee mu # r{ st
ha mat Git za arr gi fu 4fa 3mg, 3rft grt -crrfu=r crr 'fl1n1 rrx m
6ffc;" if fa 3rf@fra (i.2) 1998 tTRT 109 ~~ ~ ,rq- 'ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998. ,

(1) au sarea ye (3rat) Rama, 20o1 a fr 9 siafa Raffe qua iI
~-8 it c:T >lfcrllT i, )fa amtufa amt hf fart illrf '1-jR-f cf> 00 ~-~ ~
~ ~ cB1 c:T-c:T >IITrliT cf> x-IT2T Ufa 3mraa fhu Grat fey sr# rel arr z. cBT
gngff siafa ear 3s-< fefffa t a yuar # qr # er €tr-6 area #l uf
#fl aft afey

The above application shall be made in duplicate in F::lrm No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RfclG-11 ~ cf> x-rr2T Gisi icaa a v car qi a '3'"fffi cB1:r ir m ~ 200/
tifr"ff :rmr-=r al st sjk uai ica van va car4 a unat ir m 1 ooo /- c#r tJfr"ff :rmr-=r c#r
GTg [

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

ft zyca, #ta saaa ice vi ara arfltr -uznf@ranf 3r8ta:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

. ,.

0

(1) ha 3qr= zrca 3rf@)Ru , 1944 # en 35 oat/3s-z sirfa:
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

-0

'3cfc'1ftlftia qRmc: 2 (1) cJJ it ~ 3-lJfITT' cf> m al 3r@a, 3r4ht a mr "fTli:rT
gen, a€tu area zrca vi hara 3r4l#tu mznf@aw (free) al uf?a Ra qtfean,
in7ral j 3it--20, #ea Raza amrve, aunta, 31gr(al--380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-20) (a) above.

(2) a€ta saran zrce (r@ta) Rzrm1al, 2oo1 #l em s siafa qaa zg-3 feuffa
fa; 3r4ar 3rat#tu mznf@erawi a n{ 3r4la a fa 3r4ta fg ng an?r Rt "cfR fezi f2a
u=rITT ~ ~ c#r BM. &TM c#r l=frT 3ITT C11Tf'llT ·7rt up#fa u; s ala zn '3'"fffi cB1:r t cIBf
~ 1ooo /- ~~ irrfr I usi sar zca at l=frl', &TM c#r l=frT 3ITT C11Tf'llT Tf'llT ~
Jg 5 Gal IT 50 Gld ah "ITT cTT ~ 5000/- tJfr"ff ~ infr I u=rITT ~ ~ c#r lWT.
&TM cJfl- '1-JTTf 3ITT cur mgr uifn T; 50 T zJT ra uzr ? asiu + Q000 /- tJfr"ff
~ ir1fr I c#r -cifiT-I ·fli31lli:b xfGIR1x cfi' Tm ea~hars x'l(f if ~tl c#r ~ I Ii5
~ ·\ffl x~ cf> fcnffi -.:iwrc=r fl I cf G-J PI i:b ITT ?a at m-r 'i:b1: ir

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied- by a fee of Rs.1,0::)0/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, -5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Ass'tt. Registar of a branch of any
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nomina_te public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) ?:T~ ~~ if ~ ~ 3lmlT <ITT ~ oo i m~~~ fga at q0ala qfa
in fan urn afg za z za gy f fa frat qel mri aa a fr zenRerf 3r4)#ta
urn[@eraur at ga 3r4la zq ahaall va 3m4aa fhu i:iITTTT i 1

In case 9f the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that !he one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case · may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·Tr1trz zycn 3f@Ifu 497o zJem igif@ at~-1 cfi 3Rl'@ f.itltfur fcr;l:: ~
sad 37Ta u or?gr zqemfenf fufu ,Tf@era7l 3rag ii u@ta al va IR u
xti.6.50 1:ff-f cJJT 1rarer zyca feae cur it aRegt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ga sit iif@er mcai at firu ma a fut st sit aft er 3naffa fut Grat %
\JJl" ft zyca, a3tr 3qlza yen vi hara 3r@#ta urznf@raw (cblllffc1~) Rll"I,, 1982 if
ff2ga
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #la area, he&tr 3euz gea vi para 3r4#rr If@raw («#l4a) cfi i;rffl° 3-fQTT>IThmaai i
he%hr3ea 2rea 3rf@20f21a, 8&y9 Rtmr 39 h 3irif fa4tr(gin-2) 31f@1f2715 2&V(Gay Rt
iczn 29) feaia: a f..oC.:< 0 ~'ti' aT m'I"~~- ~II,II, 'ls' m'I" muO c),~wrm cITT afr c>ff<JJ._m'I"
a{ k, atff# are qa-if -adTT aer 3/fear ?. agr{f za nu h3ii sm Rtst aft
3rf@ er f@aat«ur3rf@razt.
he4r35ur areaviaah3iaaa fu arr area " ier gnf@a?

(il mu 11 g)" h 3irir feffRa aa
(ii) ~ -adTT m'I" ft a{ naf
(iii) zcrz sm fz1ala h feua 6 h 3iaiia zr «vna

-> 3rr2arrzr fn zr nr h aenr far (i. 2) 3rf@)fer1a, 2014 c);- 3rw h qa fr# 3r4tar urf@arta
#gr f4arrftrarr 3#fvi 3r4tr at rapzr&i ztit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amol-nt of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

· (iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) t\ct, 2014.

(6)(i) s3merh fr3rd ufraurh par sri rcn 3rrar ran zazavsRafa tatiiav wr QFea
c/1 10% 2printer u 3tl srzi haa ave Fci cJ IR;a ~~zys c/1 10% 2p1arr u Rt srat? I

(6)(i) lr:i view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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This order arises out of an appeal filed by M/s.Krishnaraj Fertichem Pvt.
Ltd.,Plot no.5-6,GIDC Estate, Opp. GIDC Water tank, Gojariya-382825(in short
'appellant') against query memo dated 16.08.2016 issued from F.No.V.28/16-
967/Reb/Cex/2016 (in short 'impugned memo') issJed by the Assistant:
Commissioner, Central Excise Division, Gandhinagar (in short 'adjudicating·

• authority')

2. Briefly stated that the appellant filed 1 rebate claim amounting to·
Rs.1,83,750/- under Rule is of the Central Excise Rules, 2002, for excisable goods
exported through merchant exporter under cover of 3 ARE-ls on 04.07.2016 with·
the jurisdictional authority. The subject claim was returned to the appellant by the'
jurisdictional authority on 06.12.2016 vide impugned memo.. '

3. Aggrieved with the said impugned memo, the appellant has filed present·
appeal on the following grounds:

(a) the claim was filed on 04.07.2016 whereas the deficiency memo was issued.
on 16.08.2016 in violation of Board's Circular No.130/41/95-CX dated 30.05.1995,
which is still in force, says that deficiency memo is to be issued within 48 hours of
receipt claim.

(b) the jurisdictional authority vide letter dated 16.08.2016 directed them to file.
separate claim for each ARE-1s.Accordingly, they filed separate claim for each ARE
ls <iln 28.09.2016. The notification no.19/2004-CE(NT) dated 06.09.2004 does not
stipulates that rebate claim is to be filed separately for each ARE-ls.

(c) . the jurisdictional authority has erred in returning the claims on 06.12.2016:
without passing any speaking order and rely upon the case laws viz. Hamdard'
(Waqf) Laboratories reported in 2016(333)ELT-193(S.C) and OIA NO.AHD-EXCUS
003-4PP-036-15-16 dated 10.11.2015. .

(d) they have complied with all the deficiencies and eligible for rebate claimed.
alongwith interest u/s 11BB of the Central Excise Act, 1944.

4. Personal hearing in the matter was held on 20.07.2017. Shri M.H. Rawal,
consultant, appeared before me on behalf of the appellant and reiterated grounds
of appeal and submitted all quarries were complied and filed additional submission.
dtd.20.07.2017 wherein, interalia, submitted that the jurisdictional authority had
returned rebate claim without issuing any SCN for rejection or passing any speaking
order on the ground that the subject claims have been filed after expiry of one,
year; that rely upon the case laws viz. DCM Shriram Consolidated Ltd. Vs. CCE&ST,'
Jaipur reported in 2017(345)ELT-132 (Tri. Delhi).

5. , I have carefully gone through the appeal memorandum, submission made at"
the time of personal hearing and evidences available on records. I find that main
issue to be decided is whether action of the jurisdictional authority returning the
rebate claims vide letter dated 06.12.2016 to the appellant is just, legal and proper·
or otherwise.

6. Prima facie, I find that the appellant had filed rebate claim under Rule 18 of
· the CER, 2002 on 04.07.2016 read with Notification No.19/2004-CE(NT) dated l
06.09.2004 and Section 11B of the Central Excise Act, 1944. In the instant case, I
find, that the subject claim was filed on 04.07.2016 with the jurisdictional authority.
The' jurisdictional authority issued deficiency memo on 16.08.2016 asking· the.
appellant, interalia, to file separate claim for each ARE-ls and to comply the.
deficiencies and submit the documents narrated in it and returned the subject claim.
quoting Notifn. No.19/2004-CE(NT) dated 06.09.2004. Accordingly, the appellant:

0

0
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1- complied' the deficiencies and submitted the documents called for on 30.09.2016.
Thereafter, the jurisdictional authority returned the rebate claim to the appellant
vide letter dated 06.12.2016 quoting the provisions of section 11B, Rule 18 and
Not/fn.19/2004-CE(NT) dtd.06.09.2004. In this regard, I find that there is no
dispute regarding clearance of goods for export,· its duty payment and remittance,
which is vital elements for sanction or rejection of subject claim. I find that nowhere:
it isi mentioned either in Section 11B, Section 11BB,Rule 18 or said Notifn. to return:;
the claim. The supplementary instruction issued in CBEC Manual vide Chaper 8,·
Part-IV, Para 1 provides for issue of deficiency/quarry- memo only whereas Part
I,Para 8.4 provides for settlement of rebate claim i.e either reduction, sanction or
rejection after giving reasonable opportunity to the claimant to represent his case
within 3 months from the date of its receipt. So, I find that act of the jurisdictional.
authority is ultra virus the provisiqh$.-contained in Section 11B, Section 11BB, Rule'.¢ 1

· 18 or Notifn. No.19/2004ibid. Hence, I find that the action of the jurisdictional
authority to return the claim to the appellant without following giving reasonab.le.·
opportunity to represent his case vide letter dated 06.12.2016 i.e. after 3 months
from the date of filing i.e.04.07.2016 ,is void ab-initio and deserves to be set aside..
Accordingly, jurisdictional authority is directed to settle the subject rebate claims:
witliin 1 month from the date of receipt of this order after following the principle of,
natural justice. Since the jurisdictional authority has failed to observe the principle.
of natural justice and issue speaking order in terms of provisions contained in-:
Section 11BB of the Central Excise Act, 1944, the appellant is eligible for interest at
appropriate rate for the period beyond 3 months. from the date- of filing claim i.e
04.07.2016 till the date of payment.

7. The appeal filed by the appellant is disposed off in above terms. ·

as2-
(Uma Shanker)

Commissioner(Appeals)
Central Tax, Ahmedabad .

D.27 .07.2017F.No.V2(28)97/Ahd-III/16-17

0

Attested:·

%.,\ 0
(B.A. Pa el)
Sup.dt(Appeals). ·

BY SPEED POST TO:

. M/s.Krishnaraj Fertichem Pvt. Ltd.,
Plot no.5-6,GIDC Estate,
Opp. GIDC Water tank,
Gojariya-382825(Mehsana)
Coby to:

'
(1). The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2) The Commissioner, Central Tax, Gandhinagar.
(3) The Assistant Commissioner, Central Tax Division, Mehsana.
(4) The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad.

(for uploading the OIA on website)
(5) Guard file
(6) P.A. file.




